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PER CURI AM *

Appel  ant Janes D. Handy, a civilian enployee at an
Army installation, was injured in an accident. After the
accident, he was able to return to work, subject to certain
accommodations. Handy's physical restrictions eventually

becane so severe that even with all reasonabl e

"Pursuant to 5THQOR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THAQR R 47.5. 4.
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accommodati ons, he could no longer fulfill the core
responsibilities of his job. Handy thus chose to take
disability retirenent. He then filed suit against the
Secretary of the Arny in the United States District Court
for the Western District of Texas, claimng that he was
di scharged in violation of the Rehabilitation Act of 1973
and Title VII of the Gvil R ghts Act of 1964. On sunmary
judgnent, the court found in favor of the Arny. Handy now
appeal s that decision. W AFFIRMthe decision of the
district court.
| .  FACTUAL BACKGROUND

Plaintiff-Appellant Janmes D. Handy (“Handy”) was a
civilian enployee at Fort Hood, Texas from 1980 to 1996.1
From 1980 to 1986, Handy worked as a tel ephone nechanic. In
1986, Handy suffered a severe knee injury in a car accident.
The injury prevented himfromreturning to work. |In 1990,
Handy had knee repl acenent surgery, which subsequently
allowed himto return to work in 1992.

When Handy returned to work he was subject to certain
physical restrictions. H's nedical profile limted himto

wal ki ng three hours per day; clinbing, squatting, kneeling,

Handy had al so worked at Fort Hood in the 1970's while on

active duty in the Arny.



tw sting, and standing for two hours per day; and lifting
objects no nore than twenty pounds. Wen he returned, the
only vacant position in Handy' s old departnent was that of
“tel ephone worker.” H's former position of nechanic had the
sane basic job duties as this new position, although the old
position involved | ess direct supervision. Both jobs were
informally called “tel ephone installer.” Handy accepted
this position in Novenber 1992, subject to nodifications
required by his nedical profile. In June 1993, Handy filed
an equal enpl oynent opportunity conplaint claimng that the
Arnmy di scrimnated against himby giving hima | ower-grade
work title upon his return. Handy' s conplaint led to his
reappoi ntment as a nechanic.?

For the first three years of his return, Handy
primarily worked at North Fort Hood. But in Decenber 1995,
a backl og of work orders on the main post required al
tel ephone installers to work on the main post. Although his
supervi sors reassured himthat his work on the main post
woul d not violate his 1992 nedi cal profile, Handy was

nevert hel ess concerned that working on the main post would

2 In May 1993, the position of “tel ephone nmechanic” had its
title changed to “tel ecommuni cati ons nmechanic.” However, the
duties of the position renmained the sane. For the sake of
consistency, we wll continue to refer to the position as

t el ephone nechani c.



force himto clinb too many stairs. |In February 1996, Handy
received a new nedical profile that drastically increased
his physical limtations. H's new nedical profile limted
himto clinbing stairs, kneeling, bending, stooping, or
twsting for ten mnutes per day; carrying up to ten pounds
for one hour per day; carrying up to twenty pounds for a
hal f hour per day; and standing or wal king for two hours per
day. These new restrictions made it inpossible for Handy to
performthe work of a tel ephone nechani c.

Handy’ s supervi sors soon began | ooking for a different
position for himthat could be tailored to neet his physical
restrictions. During this search period, he perforned
[imted work duties and continued to receive his ful
salary. In |late February 1996, while the search was
ongoi ng, Handy suffered a heart attack and spent the next
several nonths recovering. On March 26, while Handy was
recuperating, he was notified that there were no vacant
positions for which he was qualified.

Handy returned to work on June 18. Upon his return,
Handy submtted a worker’s conpensation claim but his claim
was denied. As an alternative, he submtted an application
for disability retirement. However, the United States O fice

of Personnel Managenent (OPM refused to process the



application wthout docunentation that Handy was going to be
termnated. On July 8, Handy’s supervisor signed a letter
that proposed to term nate Handy. After Handy received the
noti ce of proposed term nation, he net with Lieutenant
Col onel Scott Lofgren (“Lt. Col. Lofgren”) and presented a
letter fromhis doctor, Edward Lewi s, dated July 11. This
letter stated in relevant part: “Let ne say again that the
profile date, January 18, 1996 is for a specific job as [a
t el ephone nechanic]. He was never able to do that job from
the very beginning of his re-enploynent.” Handy net with
Lt. Col. Lofgren again on July 16. At this neeting, Lt.
Col . Lofgren concluded that the January 1996 nedical profile
was still operative and that Handy was unable to performthe
j ob of tel ephone nechanic. On Septenber 4, 1996, OPM
approved Handy’' s application for disability retirenment. The
retirement was nade effective Septenber 9. On Cctober 3,
the Arny notified Handy that it would cancel the notice of
proposed term nation, since he had already retired by that
poi nt .
1. PROCEDURAL BACKGROUND

On Novenber 8, 2002, after exhausting his

admnistrative renedies, Handy filed suit in the United

States District Court for the Western District of Texas



alleging that the Arny violated the Rehabilitation Act of
1973, 29 U S.C. 8 791 et seq., and Title VIl of the Cvil
Rights Act of 1964, 42 U . S.C. § 2000e-16. Once discovery
was conpleted, the Arny noved for sunmmary judgnent. On
April 7, 2004, the district court granted the Arny’s summary
judgnent notion. On the Rehabilitation Act claim the court
found that Handy failed to establish both that he suffered
an adverse enpl oynent decision and that he is an otherw se
qualified individual with a disability. On the retaliation
claim the District Court found both that Handy failed to
establish that he suffered an adverse enpl oynent deci sion
and that he failed to show a causal connection between his
protected activity in 1993 and his retirenent in 1996.
Handy now appeals the district court’s deci sion.
[11. ANALYSI S

A St andard of Revi ew

We review a district court’s grant of summary judgnent
de novo, applying the sane | egal standards as the district

court. See Fierros v. Tex. Dept. of Health, 274 F.3d 187,

190 (5th Cr. 2001). Sunmary judgnment is appropriate if
there are no genuine issues of material fact and the novant

is entitled to judgnent as a matter of law Cel otex Corp.

v. Catrett, 477 U.S. 317, 322 (1986); Fen.R GV.P. 56 (c).




The initial burden to denonstrate the absence of a genui ne
issue of material fact is on the novant. 1d. at 323. Upon
show ng that there is an absence of evidence to support an
essential elenment of the non-novant’s case, the burden
shifts to the non-novant to establish that there is a
genui ne issue of material fact. 1d. at 324.
B. Disability Discrimnation Caim

The Rehabilitation Act prohibits discrimnation against
an otherwi se qualified individual with a disability in
prograns that receive federal funding. 29 U S C

8§ 794(a); Kapche v. Gty of San Antonio, 176 F.3d 840, 844

n.27 (5th CGr. 1999). To establish a claimunder the
Rehabilitation Act, a plaintiff nmust show that he: (1) is an
individual with a disability; (2) is otherwwse qualified to
performthe job; (3) was enployed in a programor activity
that receives federal funding; and (4) was discrimnated

agai nst solely because of his disability. Hleman v. Gty

of Dallas, 115 F.3d 352, 353 (5th Cr. 1997); Chandler V.

Cty of Dallas, 2 F.3d 1385, 1390 (5th G r. 1993).

If this prima facie case is nmade, courts then apply the

famliar MDonnell Douglas burden shifting anal ysis.

McDonnell Dougl as Corp. v. Green, 411 U S. 792, 802-04




(1973).2% The burden then shifts to the defendant to produce
evi dence of a nondiscrimnatory reason for the enpl oynent
action. 1d. |If such evidence is proffered, the burden of
production then shifts back to the plaintiff to show that
the nondiscrimnatory justification was nere pretext. 1d.
Handy failed to make a prima facie show ng of
discrimnation. Specifically, Handy failed to present
evidence raising a material issue of fact as to whether he
is otherwise qualified to carry out the duties of a
t el ephone nechanic. To determ ne whether an enpl oyee is

ot herwi se qualified, we conduct a two-step inquiry. First,

3 Al t hough the Fifth Grcuit has not, in a published opinion,
explicitly applied the McDonnell Douglas framework to

di scrimnation clains brought under the Rehabilitation Act, every
other circuit except the First and El eventh has done so. Req’
Econ. Cnmy. Action Program Inc. v. Gty of Mddletown, 294 F.3d
35, 48-50 (2d Cr. 2002), cert. denied, 537 U S. 813 (2002);
Antol v. Perry, 82 F.3d 1291, 1299 (3d Cr. 1996); Ennis v. Nat’
Ass’n of Bus. and Educ. Radio, Inc., 53 F.3d 55, 57-58 (4th Cr
1995); Burns v. Gty of Colunbus, Dep’'t of Pub. Safety, D v. of
Police, 91 F.3d 836, 843-44 (6th Cr. 1996); Tyler v. Runyon, 70
F.3d 458, 467 (7th Gr. 1995); Peebles v. Potter, 354 F.3d 761
766 (8th Cir. 2004); Mustafa v. dark County Sch. Dist., 157 F. 3d
1169, 1175-76 (9th Gr. 1998)(per curian); Wllians v. Wdnall,
79 F.3d 1003, 1005 & n.3 (10th Cr. 1996); MGIl v. Minoz, 203
F.3d 843, 845 (D.C. Gr. 2000). Additionally, at |east one
district court inthe Fifth Crcuit has also applied the
framework to a Rehabilitation Act case, citing precedent from
other circuits. Burciaga v. Wst, 996 F. Supp. 628, 634 (WD
Tex. 1998). Since Handy cannot nake the prinma facie

di scrimnation case, the potential applicability of the burden
shifting franmework is not at issue in the instant case.

Assum ng, arguendo, Handy had sustained his initial burden, we
woul d then apply the burden shifting franmework.

- 8 -



we determ ne whether the enployee can performthe core
functions of the job. Chandler, 2 F.3d at 1393. Second, if
the enpl oyee is unable to performthe core functions, we
nmust ask whet her reasonabl e accommodati ons woul d enabl e the
enpl oyee to do so. |d. at 1393-94. Utimtely, the
plaintiff has the burden of showing that he is otherw se
qualified. Id. at 1394.

As to the first step of the otherwi se qualified
inquiry, it is clear that Handy could not performthe core
functions of a tel ephone nechanic. As for the second step,
based on his 1996 nedical profile, Handy’s physical
limtations were so significant that no reasonabl e
accommodati ons could have allowed himto performthe
essential functions of his job. Further, Handy has failed to
identify what accommobdati ons coul d have been afforded to him
that were withheld. As the plaintiff, he has the burden to

identify such accommobdati ons. Johnson v. Ganbrinus

Co./ Spoetzl Brewery, 116 F.3d 1052, 1059 n.4 (5th G

1997).

Handy also failed to present evidence raising a
material issue of fact as to whether he was discrimnated
agai nst solely because of his disability. In this case, the

all eged discrimnation arose fromthe circunstances



surrounding the termnation of his enploynent. Because
Handy resigned, it can not be said that the Arny directly
di scrim nated against him Neverthel ess, Handy cl ai ns that
he suffered froma constructive discharge. Under the
constructive discharge doctrine, an enpl oyee’ s decision to
resign due to intol erable working conditions is tantanount

to formal discharge. Pennsylvania State Police v. Suders,

124 S.Ct. 2342, 2351-52, __ U.S. __ (2004). The inquiry
focuses on the objective question: “Did working conditions
becone so intolerable that a reasonabl e person in the
enpl oyee’ s position would have felt conpelled to resign?”’
Id. at 2351. There is nothing in the record to suggest that
Handy was subjected to intol erable working conditions. At
every turn, Handy’ s supervi sors accomodat ed hi m and
scrupul ously honored his nedical restrictions.

Handy al so cannot prove that he resigned under duress.
He clainms that he faced the choice of possibly losing his
j ob altogether or seeking disability retirenent, in which
case he would | ose sonme benefits and his inconme would be
reduced. Under these circunstances, he clains, he had no
choice but to seek disability retirenment. To prove that a
gover nnment enpl oyee resigned under duress, the enployee nust

prove that: (1) he involuntarily accepted the terns of his

- 10 -



resignation; (2) under the circunstances, he had no other
alternative but to resign; and (3) the circunstances of his
resignation were the result of the governnent’s coercive

acts. United States v. Thonpson, 749 F.2d 189, 194 (5th

Cir. 1984). As to the second el enent, Handy had two
options. He could have retired, as he chose to do, or he
could have waited to see if a job for which he was qualified
becane avail able before the Arny eventually termnated his
enpl oynent. As one court has stated, “[n]jerely because
plaintiff was faced with an inherently unpl easant situation
in that her choice was arguably limted to two unpl easant
alternatives does not obviate the voluntariness of her

resignation.” Christie v. United States, 518 F.2d 584 (d.

Ct. 1975). Regarding the third elenment, the Arny’s sending
the notice of proposed term nation was not a coercive act
since Handy received the notice upon his own request.
C Retal i ation

Handy al so clained that his dismssal was in
retaliation for his 1993 equal enploynent opportunity
conplaint. To prove retaliation, a plaintiff nust establish
that: (1) he was engaged in activity protected by Title VII;
(2) he suffered an adverse enpl oynent action; and (3) there

was a causal connection between the protected activity and

- 11 -



t he adverse acti on. Foley v. Univ. of Houston Sys., 355

F.3d 333, 339 (5th Gr. 2003). As with the discrimnation
claim once the prima facie case is nmade, the MDonnel

Dougl as framework applies. Fabela v. Socorro |Indep. Sch.

Dist., 329 F.3d 409, 415 (5th Cr. 2003).

Handy’ s 1993 conplaint satisfies the first el enment of
the prima facie retaliation case. However, the other two
el ements are not nmet. The second el enent cannot be net
because Handy did not suffer from an adverse enpl oynent
action. As discussed above, he voluntarily resigned. Handy
has also failed to raise a material issue as to the third
el emrent of the prima facie retaliation case, i.e., the
causal connection between his earlier protected activity and
his all eged wongful discharge. Handy points to a statenent
made in a nenorandumwitten by Lt. Col. Lofgren as evidence
of reprisal. Lt. Col. Lofgren wote: “W have attenpted to
work with M. Handy but have been threatened with |awsuits
and EEO conplaints.” Wth this as his only piece of
evi dence, Handy cannot prove retaliation. This statenent
does nothing to reflect a retaliatory notive. It nerely
docunents the difficulties Handy has created for those

attenpting to accommobdate him



V. CONCLUSI ON
For the foregoing reasons, the decision of the district

court 1s AFFI RVED



